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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What’s	  ELRU?	  

!  ELRU	  is	  the	  Economics	  &	  Law	  Research	  Unit	  in	  the	  Faculty	  of	  Business,	  
Economics	  and	  Law	  at	  The	  University	  of	  Queensland	  

!  ELRU	  was	  established	  in	  May	  2009	  	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Who’s	  in	  ELRU?	  

!  Co-‐directors	  –	  Professor	  John	  Mangan,	  Professor	  of	  Economics,	  Faculty	  of	  
Business,	  Economics	  and	  Law	  and	  Professor	  Jeff	  Mann,	  Professor,	  Faculty	  
of	  Business,	  Economics	  and	  Law	  

!  Research	  Fellow	  –	  James	  Stokes	  

!  PhD	  Scholar	  –	  Farhana	  Chowdhury	  

!  Research	  Assistants	  –	  Stacey	  McEvoy,	  Russell	  Morgan,	  Mitchell	   	  WaA	  and	  
Tom	  Cuddihy	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What’s	  ELRU’s	  focus?	  

ELRU	  focuses	  on:	  

!  economic	  consequences	  of	  laws;	  

!  research	  into	  the	  dynamics	  between	  the	  performance	  of	  an	  economy	  or	  
economies,	  the	  relevant	  laws,	  legal	  structures	  and	  systems	  and	  tax	  
regimes.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What’s	  some	  of	  its	  current	  projects?	  

!  Regulatory	  change	  affecZng	  infrastructure:	  
"  Legal	  structures;	  
"  Taxes.	  

!  Ageing	  populaZon:	  

"  IntergeneraZonal	  transfer	  of	  wealth	  (ITOW);	  

#  EPAs;	  
#  Uniform	  succession	  laws;	  

"  Aged	  care	  cost	  opZons;	  
"  ReZrement	  	  infrastructure;	  

"  Taxes.	  
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Ageing	  populaEon	  

Taxes	  

Aged	  care	  	  
cost	  opEons	   ITOW	  

EPA	  

USL	  

ReErement	  
infrastructure	  

ELRU’s	  Ageing	  popula;on	  project	  
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What’s	  ELRU’s	  interest	  in	  Enduring	  Powers	  of	  A?orney	  
(EPAs)?	  

!  Part	   of	   ELRU’s	   Ageing	   populaZon	   project	   and	   the	   IntergeneraZonal	  
transfer	  of	  wealth:	  legal	  &	  economic	  issues;	  

!  EPAs	  are	  likely	  to	  have	  a	  significant	  effect	  on	  wealth	  transfer	  for	  economic	  
performance;	  

!  ELRU	  acknowledges	   the	  work	   done	  by	   others:	   avoid	   retracing	  what	   has	  
been	  done;	  

!  ELRU	  wants	  to	  come	  to	  its	  own	  conclusions.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What’s	  the	  aim	  of	  this	  inves;ga;on?	  

!  To	  research	  the	  value	  of	  assets	  held	  by	  people	  aged	  over	  65	  years	  in	  
Australia;	  

!  To	  isolate	  the	  value	  of	  those	  assets	  under	  threat	  through	  the	  abuse	  of	  
EPAs;	  

!  To	  assess	  the	  effect	  such	  abuse	  may	  have	  on	  the	  asset	  transfer	  risks	  to	  
elderly	  Australians	  and	  the	  wider	  community;	  

!  To	  consider	  whether	  the	  legislaZve	  framework	  governing	  EPAs	  is	  now	  or	  
in	  the	  future	  effecZve	  to	  kerb	  that	  abuse	  and	  if	  not,	  what	  legislaZve	  and/
or	  other	  changes	  should	  be	  made.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What’s	  ELRU’s	  methodology?	  
!  Understand	  the	  reasons	  why	  EPAs	  are	  needed;	  
!  Understand	  whether	  that	  need	  will	  increase;	  
!  Get	  a	  snapshot	  of	  the	  Australian	  public	  which	  may	  be	  affected;	  
!  Isolate	  the	  $	  value	  of	  wealth	  held	  by	  such	  a	  group;	  
!  EsZmate	  the	  number	  of	  EPAs	  which	  may	  be	  abused;	  
!  Isolate	  the	  $	  value	  of	  assets	  at	  risk;	  
!  Conduct	  interviews	  with	  stakeholders;	  
!  Conduct	  public	  forum	  on	  these	  issues;	  
!  Assist	  QLS	  to	  conduct	  a	  survey	  of	  legal	  pracZZoners;	  
!  Consider	  literature	  on	  these	  issues;	  
!  Consider	  lessons	  from	  other	  jurisdicZons;	  
!  Consider	  possible	  changes	  to	  the	  EPA	  laws;	  
!  Consider	  whether	  such	  changes	  would	  lessen	  the	  risk.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Where’s	  ELRU’s	  inves;ga;on	  at?	  

!  Early	  days;	  

!  Responses	  to	  come;	  

!  More	  fact	  finding.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What	  has	  been	  shown	  so	  far?	  

StaZsZcal	  snapshot	  of	  older	  people	  in	  Australia	  (65	  &	  over)	  	  
!  Need	  for	  an	  EPA	  

"  projected	  increase	  between	  2010	  and	  2050	  from	  13.8%	  to	  28%	  
"  projected	  %	  of	  people	  between	  65	  and	  84	  from	  12%	  to	  23%	  
"  projected	  %	  of	  people	  over	  85	  from	  1.8%	  to	  5.0%	  
"  longer	  and	  healthier	  lives	  
"  esZmated	  in	  2009	  40%	  between	  65	  and	  69	  and	  88%	  90	  and	  over	  had	  a	  

disability	  
"  indicaZve	  of	  the	  need	  for	  an	  EPA	  
"  reported	  that	  in	  2010	  aier	  the	  age	  of	  65,	  likelihood	  of	  demenZa	  

doubles	  every	  5	  years	  and	  for	  people	  over	  85	  it	  goes	  to	  1	  in	  4	  
"  esZmate	  now	  is	  250,000	  and	  likely	  to	  rise	  to	  over	  500,000	  
"  EPAs	  will	  be	  a	  major	  avenue	  for	  the	  administraZon	  of	  the	  affairs	  of	  

many	  people	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What	  has	  been	  shown	  so	  far?	  

!  Rate	  of	  uptake	  of	  EPAs:	  
"  65	  and	  over	  –	  42%:	  QLRC	  Report,	  para.	  16.8;	  
"  “Enduring	   powers	   of	   a5orney	   should	   be	   compulsory”	   to	   avoid	  

“disaster”	  (Figot,	  2011);	  
"  “You	  must	  have	  a	  will	  and	  an	  EPA”	  advice.	  

!  Assets	  
"  Public	  Trustee	  Annual	  Report	  2010/2011	  “	  Value	  of	  agency	  clients	  

assets	  under	  management”;	  
"  ConcentraZon	  of	  wealth	  in	  older	  people;	  
"  80%	  of	  65	  and	  over	  own	  their	  own	  home;	  
"  EsZmate	  of	  wealth	  potenZally	  available	  for	  transfer	  to	  increase	  to	  

more	  than	  $70	  billion	  in	  2030;	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Analysis	  of	  some	  contemporary	  data	  

!  Elder	  Abuse	  PrevenZon	  Unit	  

"  Most	  vicZms	  aged	  75+;	  

"  Number	  of	  referrals-‐	  792	  (2009);	  863	  (2010);	  1029	  (2011);	  

"  Most	  vicZms	  on	  pensions	  (74%);	  Self-‐funded	  (16.3%);	  

"  Value	  of	  assets	  abused	  $108.7M	  (2011).	  
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Analysis	  of	  some	  contemporary	  data	  

!  	  Adult	  Guardian	  

"  Examines	  inappropriate	  asset	  management	  

"  203	  invesZgaZons	  

"  Total	  assets	  involved-‐	  $11.9M	  
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Analysis	  of	  some	  contemporary	  data	  

!  Public	  Trustee	  

"  Average	  misappropriaZon-‐	  	  $100,000;	  

"  Bulk	  of	  misappropriaZons	  by	  a5orneys;	  

"  MisappropriaZons-‐	  shares,	  monies	  from	  bank	  accounts,	  land	  and	  
shares	  in	  self	  managed	  funds;	  

"  Public	  trustee	  normally	  has	  to	  pursue	  funds;	  

"  High	  failure	  rate;	  funds	  disappointed;	  problems	  with	  evidence.	  

!  Review	  of	  reported	  QCAT	  cases	  
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	  	  Two	  points	  of	  note	  from	  the	  Public	  Trustee	  response	  

!  “It’s	  going	  to	  be	  mine	  so	  what’s	  wrong	  with	  an	  early	  inheritance”:	  a	  
common	  response;	  

!  “Clawback	  is	  hard”:	  a	  common	  outcome.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  The	  Right	  Balance	  

!  Necessity	   to	   strike	   a	   balance	   between	   the	   need	   for	   safeguards	   and	   the	  
availability	  of	  EPAs	  for	  financial	  ma5ers:	  economic	  v	  social	  issues.	  

!  Is	  the	  current	  balance	  right	  now	  and	  if	  so,	  will	  it	  remain	  that	  way?	  

!  If	   not,	   is	   it	   a	  ma5er	  of	   simply	   changing	   appointee’s	   artudes	   to	   an	  EPA	  
role?	  

!  Or	  is	  it	  also	  Zme	  for	  a	  change	  in	  the	  law?	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  What	  can	  be	  done?	  
!  Change	  the	  law?	  

"  Overhaul	  the	  current	  qualificaZons	  for	  EPAs?	  
"  Formal	  qualificaZons	  for	  EPAs?	  
"  RegistraZon	  by	  Public	  Trustee?	  
"  NoZficaZon	  to	  Public	  Trustee	  without	  registraZon?	  
"  Financial	  plan	  to	  Public	  Trustee	  on	  appointment	  and/or	  yearly	  thereaier?	  
"  AccounZng	  to	  Public	  Trustee	  on	  revocaZon	  and	  periodically?	  
"  Expand	  powers	  of	  the	  Public	  Trustee?	  
"  Random	  audits	  by	  Public	  Trustee?	  

!  More	  educaZon/assistance?	  
"  Generally	  
"  On	  execuZon	  
"  Brochures	  
"  Courses	  
"  “Solicitors	  EPA	  Help	  Network”	  

!  Necessity	  to	  avoid	  “heavy	  handedness”	  to	  deprive	  EPAs	  of	  their	  uZlity.	  
!  SoluZon?	  	   20	  
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One	  solu;on?	  

!  Introduce	  US	  style	  filial	  responsibility	  laws?	  
!  Originated	  in	  17th	  century	  England	  (Walters,	  2000);	  

!  Legal	  responsibility	  to	  support	  one’s	  elderly	  parents	  financially;	  
!  Kill	  off	  most	  EPA	  abuse	  by	  adult	  children?	  
!  “…the	  uniform	  naZonal	  recogniZon	  and	  enforcement	  of	  the	  adult’s	  filial	  

responsibility	  to	  indigent	  parents	  is	  economically	  more	  efficient	  than	  
having	  Social	  Security,	  Medicare	  and	  Medicaid	  bear	  the	  burden.”	  (Walters,	  
2000);	  

!  Reduce	  the	  numbers	  of	  parents	  in	  nursing	  homes	  (Walters,	  2000);	  

!  PrivaZse	  aged	  care	  costs?	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  The	  important	  ques;ons	  

!  Would	  any	  of	  these	  possible	  changes	  lessen	  the	  risks?	  

!  If	  we	  do	  nothing	  now,	  when	  will	  we	  revisit	  these	  issues?	  
!  If	  there	  is	  to	  be	  no	  Zme	  line,	  then	  what	  triggers	  will	  apply?	  

!  Is	  it	  Zme	  to	  debate/redebate	  filial	  responsibility	  laws?	  

!  How	  would	  those	  laws	  affect	  other	  issues	  relevant	  to	  STEP?	  
!  Why	   is	   there	   no	   naZonal	   uniformity	   and	   recogniZon	   in	   EPA	   laws	   and	  

what’s	  the	  resultant	  costs?	  
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ELRU’s	  Current	  Project	  

!  “Enduring	  powers	  of	  a5orney:	  UZlity	  v.	  Risk	  –	  Economic	  consequences	  of	  
gerng	  the	  balance	  wrong”;	  

!  Our	  present	  view:	  	  

"  community	  artudes	  and	  the	  laws	  on	  EPAs	  have	  to	  change	  to	  lessen	  
economic	  risks;	  

"  	  	  the	  balance	  is	  slowly	  being	  lost.	  

!  Our	  hope	  is	  that	  this	  is	  not	  proved	  right	  in	  the	  future	  to	  the	  immense	  	  	  
detriment	  to	  many	  and	  the	  loss	  of	  an	  important	  tool	  in	  ITOW.	  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Remember	  ELRU	  

Experts	  in	  ...	  

... 	  econometric	  invesZgaZon	  of	  the	  economic	  efficiencies	  of	  laws	  ...	  

…	  	  	  	  the	  dynamics	  between	  the	  performance	  of	  an	  economy,	  its	  law,	  legal	  
structures,	  legal	  systems	  and	  tax	  regimes	  …	  

jmangan@bel.uq.edu.au	  
jmann@bel.uq.edu.au	  	  
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